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“Very good” (1)

“He always fulfilled the tasks he was entrusted
with to our fullest satisfaction.”

“Good”(2)

“He always fulfilled the tasks he was entrusted
with to our full satisfaction.”
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* “Satisfactory”(3)

e “He fulfilled the tasks he was entrusted with to
our full satisfaction.”

e “Sufficient” (4)

“He fulfilled the tasks he was entrusted with to our
satifaction”
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“Poor” (5)

“On the whole, he fulfilled the tasks he was
entrusted with to our satisfaction.”

“ Unsatisfactory” (6)

“He has tried to fulfill the tasks he was
entrusted with to our satisfaction.”
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Agenda

Introduction — how getting your business organized in Germany ?
Basics of Competition Law

Merger Control

Restrictive Agreements and Practices

Abuse of Market Power

Public and Private Enforcement

Risk Management and Compliance
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A. Introduction — how getting your business organized in

Germany?
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A. Introduction — How getting your business organized in Germany?

Mergers = Acquisition of
Companies by way of

Share Deal
- Asset Deal
- /
Agency W ( Possibilities of doing Partlc:lpatlpn n Jomt_
) : Ventures with strategic
Agreements L business in Germany
partners

Foundation of
Distribution Agreements Subsidiaries and
Branch Offices

03.10.2019 4
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B. Basics of Competition Law
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B. Basics of EU Competition Law

N
Brexﬂ?>dg,

National
Competition
Laws

Which law should

’ be applied?
* X % PP
EU * *
Competition * *
Law * *
* 4 X

03.10.2019 B. Basics of EU Competition law 6
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B. Basics of EU Competition Law

General Rules:
EU Law applies whenever the trade between EU member states is affected (“inter-state”-clause)
EU and German Competition Law are generally applicable in parallel (except Merger Control)
In case of conflict: Primacy of EU Law
EU Commission (EU Competition Authority) and EU Courts only apply EU Competition Law
German Federal Cartel Office (FCO) and German Courts apply both EU and German Competition Law

General Jurisdiction Principle (equally applicable on EU level and even worldwide):

Example: Distribution agreement

National Competition Law applicable between a Japanese producer and

to domestic/ foreign firms acting 0 an EU distributor
outside the state’s territory, when it /5 | The parties can decide on the
is foreseeable that their conduct will applicable Contract Law
have an substantial effect on %0 The parties cannot decide on

competition within the state the applicable Competition Law

03.10.2019 7
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B. Basics of Competition Law — Areas of Competition Law

Protection of Competition

Prohibition
Merger Prohibition of abuse of
Control of Cartels market
power
— ex ante — ex post — ex post
— market structure control — market behaviour control — market behaviour control

EU and German law
applicable in parallel (s.
above) &

Fully harmonised legislation

Merger with EU-wide importance? -
on agreements restricting

if (+): EU Merger Control (suspends competition - EU and . g
National Merger Control regimes) German law applicable in Csa‘terifr:earr\plg\)/\\/”:fetrlllsrg?ndaei’rrl
if (-): National Merger Control parallel (s. above) unaffected

03.10.2019 8
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B. Basics of German Competition Law

Purpose of market definition

Merger Control: Assessment of the impact of a merger on the structure of the affected
markets

Prohibition of cartels: Examination of the appreciability of a restriction of competition, the
effect on trade between Member States and the applicability of block exemption regulations

Abuse of market power: Examination of market dominance
Relevant market definition for all three pillars of Competition Law is based on uniform criteria

Relevant product market — includes all products and/ or services which are regarded by the
opposite market side as interchangeable in terms of their characteristics, prices and intended
use (demand-side market concept)

Relevant geographic market — the area in which the undertakings concerned supply products
or services, in which the competition conditions are sufficiently homogeneous and which is
distinct from neighbouring areas, in particular because of the appreciable differences in the
competition conditions in those areas

03.10.2019 9
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C. Merger Control
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C. Merger Control

ex ante control — Merger Control prevents risks arising from structural restrictions of competition
Mergers must be notified and approved by the competent Antitrust Authorities prior to the implementation,

Sec. 41 ARC

(1) Undertakings may not implement a merger which has not been approved by the compe-

tition authority before the expiry of the [...] time limits or participate in the implementation
of this merger. Legal transactions which violate this prohibition are invalid.

prohibition of
implementation
("gun jumping”,
) Sec. 81 ARC
(4) The infringement of [...] Sec. 41 ARC may be punished by a fine of up to 10 % of the total
turnover of the undertaking or association of undertakings in the preceding business year.

Exceptions from the ex-ante notification obligation
acquisition of shares by way of public takeover bid or stock exchange acquisition

exemption by the cartel authority — upon request and only if immediate execution is necessary

03.10.2019 11
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C. Merger Control

Invalidity of legal transactions
concerns all enforcement actions (transfer of shares, assets, etc.)
exceptions for property transfers and in the case of public takeovers
invalidity can be cured retroactively by subsequent notification and approval by the antitrust authority
Fines up to 10% of the total group turnover of the company(s)) + fines on the acting person(s)
Order by the FCO to unbundle non-notified mergers and joint ventures
Financial consequences of the (pending) invalidity and the resulting legal uncertainty for affected
companies, in particular target companies
Damages claims
Loss of Reputation (in particular through press coverage)
Loss of enterprise value (especially for the target)
Ad hoc obligations for listed companies — impending price losses
Antitrust proceedings cause considerable cost and time expenditure

03.10.2019 12
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C. Merger control

it constitutes a concentration within the meaning of German Merger Control;
the German turnover thresholds are met; and
EU Merger Control does not apply

EU Merger Control has priority over German Merger Control;
Outside the scope of EU Merger Control merger control regimes of the Member States apply in parallel
German Merger Control and merger control regimes of third countries apply in parallel

03.10.2019 13
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C. Merger Control
>

Sec. 37 ARC

(1) A concentration exists in the following cases:

1. acquisition of all or a substantial part of the assets of another undertaking (asset deal)

2. acquisition of direct or indirect control by one or more undertakings over the
whole or parts of one or more other undertakings (sole or joint control)

3. acquisition of at least (1) 50% or (i1) 25% of the capital or the voting rights of
another undertaking (share deal).
Where several undertakings acquire simultaneously or successively shares to
the extent of at least 25%, this shall also be deemed to be a merger between them
(Joint venture);

4. any other conduct which enables one or more undertakings, directly or indirectly,
to exercise a significant competitive influence over another undertaking.

03.10.2019 C. Merger Control 14



BE HEUKING KUHN LUER WOJTEK

C. Merger Control
>

Sec. 35 ARC

(1) The merger control provisions shall apply where, in the last financial year
1. the undertakings have an combined worldwide turnover > EUR 500 million, and
2. at least one undertaking has a domestic turnover > EUR 25 million and at
least one (other) undertaking has a domestic turnover > EUR 5 million.

(Turnover-based-threshold)

(1a) The merger control provisions shall also apply where
2;

a) at least one undertaking has a domestic turnover > EUR 25 million, and
b) no other undertaking has a domestic turnover > EUR 5 million, and

3. the merger transaction value > EUR 400 million, and

4. the target has significant activities in Germany.

(Value-based-threshold by the 9th Amendment to ARC)

(2) There is no filing obligation where an independent undertaking with a worldwide

turnover < EUR 10 million merges with another undertaking.

03.10.2019 C. Merger Control
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C. Merger Control

the combined aggregate worldwide turnover of all the undertakings concerned is > EUR 5’000 million; and
the aggregate EU-wide turnover of each of at least two of the undertakings concerned is > EUR 250 million,

unless each of the undertakings concerned achieves more than two-thirds of its aggregate EU-wide
turnover within one and the same Member State.

the combined aggregate worldwide turnover of all the undertakings concerned is > EUR 2’500 million; and

in each of at least three Member States, the combined aggregate turnover of all the undertakings
concerned is > EUR 100 million; and

in each of at least three Member States where the combined aggregate turnover is > 100 EUR million, the
aggregate turnover of each of at least two of the undertakings concerned is > EUR 25 million; and

the aggregate Community-wide turnover of each of at least two of the undertakings concerned is > EUR
100 million,

unless each of the undertakings concerned achieves more than two-thirds of its aggregate Community-
wide turnover within one and the same Member State

03.10.2019 16
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C. Merger Control

Sec. 36 ARC

(1) DA concentration which would significantly impede effective competition, in particular which is expected
to create or strengthen a dominant market position, shall be prohibited by the Federal Cartel Office.

SIEC-test — Does the merger lead to a “Significant Impediment of Effective Competition™?
In both the EU and Germany the so-called “Market Dominance®-test is still primarily applied
horizontal mergers (between competitors) — Will the parties be able to raise prices on the
market as a result of the merger?
vertical mergers (between suppliers and customers) — Will it be more difficult for competitors
to access customers or to purchase intermediate products (“fore-closure”effects)?
conglomerate mergers — rather unproblematic from a Merger Control point of view

2 This does not apply
1. if the undertakings concerned demonstrate that the concentration will also lead to improvements in

the conditions of competition which will outweigh the impediment to competition, or
2. to a market on which goods or commercial services have been offered for at least 5 years and on
which the sales volume in the last calendar year was less than EUR 15 million.

exceptions
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C. Merger Control

Before implementation

Not formally bound, but it must contain the information pursuant to Sec. 39 (3) ARC

Informal Pre-discussion with the FCO only (i) formal preliminary questions are to be clarified or (ii) in cases
in which an in-depth investigation is to be expected

Duration: ca. 8 weeks (4 weeks draft notification + 4 weeks of formal examination by the FCO)
Decision:

non-prohibition letter (= approval that cannot be challenged in court) or

simple notification to participants ("monthly letter", Sec. 40 (1) ARC) and initiation of a

Duration: 6-10 months
4 months of formal examination by the FCO after receiving the complete notification
extension of the examination period by 1 month in the case of a commitment offer
suspension in the event of late or incomplete reply to requests for information
Decision:

Approval All “Phase II"-decisions can
Approval subject to conditions and obligations (remedies) be challenged in court)
Prohibition
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C. Merger Control — Corporate Practice

SPAs must contain a Condition Precedent that the merger must not be implemented before it has
been approved by the relevant Competition Authorities

< Condition Subsequent is not sufficient!
Compliant:

“The parties will not complete the merger until they have received merger control clearance
from the relevant antitrust authorities/by the German Federal Cartel Office.”

Non-compliant:

“The parties undertake to dissolve the merger in the event of a prohibition by the relevant
antitrust authorities/by the German Federal Cartel Office.”

In order to avoid legal uncertainty as to the jurisdiction of the relevant merger control authorities,
merger control notification requirements should be examined prior to the signing of the agreement.
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C. Merger Control — Corporate Practice

Prohibition of "gun jumping“ = Prohibition of the implementation of a concentration subject
to a notification obligation before examination and approval by the antitrust authorities
Closing only after approval by antitrust authorities (automatically if approval is only Condition
Precedent)
Actions between signing and closing that anticipate the implementation are prohibited, in
particular

No exchange of competition-sensitive market data before closing

Due Diligence generally permitted under appropriate precautions

Confidentiality Agreement (including Contractual Penalty Clauses in the event of breaches of
Confidentiality)

Clean Room Agreement

Clean Team Agreement

Guidelines for Clean Teams and Cleans Rooms (e.g. Copying Documents)
Non-confidential Management Due Diligence Reports and Management Presentations
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C. Merger Control — Corporate Practice

Do’s Dont’s
Actions which merely prepare the implemen- Measures which economically anticipate the
tation of the merger and the integration of implementation of the merger:
the target into the buyer's company: Organisational/structural measures that would

Due Diligence (see above)
Establishment of integration teams which im-
plement the planned measures for the integration

Development of a market strategy for own
products and services with regard to the
transaction

Individual and/or joint information of clients/the
public on the nature of the transaction, the
objectives pursued and the consequences (subject
to prior review and approval by a legal advisors)

Discussions and agreement on measures for the
general organisational structure after Closing

Development of a general Business Plan

Obligation of the seller to continue the business
("Ordinary Course of Business")

Prohibition of extraordinary measures which may
affect the target in its substance

Payment of the purchase price

03.10.2019

have to be reversed in the event of a failure of the
transaction
e.g. merging sales/IT/business units (e.g.
marketing, accounting) of both companies
personnel measures (e.g. appointment of a joint
managing director)
Coordination of prices, price lists, price strategies
or price policy
Joint market appearance (e.g. at trade fairs) as a
merged company
Coordination or joint submission of tenders
Allocation of customers, exchange of customer
lists or contracts, joint meetings with customers
(same applies to suppliers)
Common production, allocation of certain products
or services to one of the two undertakings

Granting of instruction rights and reservations of
consent in favour of the purchaser
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C. Merger Control — Corporate Practice

According to EU Commission Notice on restrictions directly related and necessary to concentrations,
Merger Approval Decisions shall (automatically) cover restrictions of competition which are (i) directly
related and (ii) necessary to the implementation of the concentration (Ancillary Restraints) -> Notice is
applied accordingly by the German FCO

Typically exempted restrictions of competition in SPAs:
Non-compete obligations imposed on the seller

may be justified by the buyer's interest to be protected against loss of company value due to competition from
the seller

to the extent it is necessary in terms of duration, territorial and material scope, persons concerned
up to two years in case of mere transfer of goodwill, three years if know-how is also transferred
non-solicitation clauses and confidentiality clauses may also be permitted

Non-compete obligations imposed on the buyer are generally not exempted

Purchase and delivery obligations

may be justified by the buyer’s and/or the vendor’s interest to maintain the continuity of supply after the break-up
of a former economic entity

permissible for a transitional period of up to five years

obligations providing for unlimited quantities, exclusivity as well as preferred-supplier or preferred—purchaser
clauses are not covered as “necessary to the implementation”

Licensing Agreements
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C. Merger Control — Joint Ventures

Under German Merger Control Law, there is a filing obligation if

at least two partners of the JV hold shares of = 25%

no matter whether they exercise control over the JV or not

the turnover thresholds of German Merger Control are met if in the last business year
Worldwide turnover of all undertakings concerned > 500 Mio. EUR
German turnover of at least one undertaking > 25 Mio. EUR
German turnover of at least one other undertaking > 5 Mio. EUR
Turnover of all parent companies holding a share of at least 25% must be taken into account

EU-Merger Control does not apply —> “Non full-function”-JV never fall within the scope of Merger Control

Joint Ventures are not only subject to merger control but may also fall under the provisions on restrictive
practices (Art. 101 TFEU, § 1 ARC)

they require Merger Control Clearance (market structure control) and

may be challenged under the restrictive practices provisions (market behaviour control) during or at any time after
the Merger Control investigation

Restrictive Practices in JV

between JV and controlling parent companies comply with Art. 101 TFEU, § 1 ARC (intra group exemption)
between JV and non-controlling parent company may infringe Art. 101 TFEU, § 1 ARC
between parent companies generally do not comply with Art. 101 TFEU, § 1 ARC

EU Commission Notice on Ancillary Restraints also applies to Joint Ventures
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D. Restrictive Agreements and Practices
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D. Restrictive Agreements

Prohibition of
Restrictive
Agreements

Exempted
agreements

03.10.2019

Sec. 1 ARC
(1) Agreements, decisions or concerted practices
(2) Between undertakings or associations of undertakings

(3) Which have as their object or effect the prevention, restriction or distortion of competition
(4) Appreciability of restriction of competition

Art. 101 TFEU
(1) All agreements, decisions or concerted practices
(2) Between undertakings or associations of undertakings
(3) Which may affect trade between Member States

(4) And which have as their object or effect the prevention, restriction or distortion of
competition within the internal market

(5) Appreciability of (i) restriction of competition and (ii) prevention of the internal market

Sec. 1, Art. 101 (3) ARC
Agreements, decisions or concerted practices which

(1) Contribute to improving the production or distribution of goods or to promoting technical or
economic progress (efficiencies)

(2) While allowing the consumers a fair share of the resulting benefit, and

(3) Which do not impose on the undertakings concerned restrictions which are not indispensable to
the attainment of these objective, or

(4) Afford such undertakings the possibility of eliminating competition in respect of a substantial
part of the products in question

shall be exempted from the prohibition
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D. Restrictive Agreements

Restriction of competition in horizontal
agreements (between competitors)

1

Examples:
Agreements on prices and conditions
Allocation of markets and customers
Restriction of production/ sales
Bid Rigging
Market information exchange

Agreements on joint distribution, joint
purchase or joint production

R&D Agreements

B HEUKING KUHN LUER WOJTEK

Restriction of competition in vertical agreements
(between companies at different levels of the value chain)

supplier manufacturer

manufacturer wholesaler/ retailer

Examples:

Fixing of resale prices

(Exclusive) allocation of customers/ sales territories
Non-compete obligations (i.e. exclusive purchasing
obligations)

Most favourite customer clauses, preferred purchaser
or supplier clauses

Exclusive supply obligations

Selective Distribution

Licensing Agreements

The restriction must be (-) in minor cases

Horizontal agreements: market shares < 10%
Vertical agreements: market shares < 15%

Exception: ,hardcore“-restrictions are always appreciable, e.g. price fixing, territory/customer allocation, fixing of resale prices

03.10.2019
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D. Restrictive Agreements

Agreements infringing the prohibition of cartels may be contained in...
a written agreement (e.g. formal contract)
an informal gentlemen's agreement
any further communication, which results e.g. from
a planned or coincidental meeting (business or private)
a discussion on the phone or an exchange of e-mails
a casual conversation during a break at an association
an indirect contact by launching press releases
(') The mere presence at a meeting at which cartel agreements are entered into
(') The mere exchange of competition-relevant information is sufficient

(') The mere coordination of conduct (so-called “concerted practice”) is sufficient, but not the mere
adjustment to the expected market conduct of the competition (so-called "permitted parallel conduct")

a decision of an association of undertakings

03.10.2019 27



BE HEUKING KUHN LUER WOJTEK
D. Restrictive Agreements

Certain groups of agreements are block exempted from the prohibition in Sec. 1 ARC, Art.
101 (1) under various BERs:

\mprovemef“ of anti-competitive
economic Pro-competitive effects
efficiency effects
consumer
benefits
Horizontal Agreements Vertical Agreements

R&D BER (No. 1217/2010) Vertical Agreements BER (No. 330/2010) — VABER
Specialisation BER (No. 1218/2010) Technology Transfer BER (No. 316/2014) — TTBER

Motor Vehicle BER (No. 461/2010) — MVBE

The question if an agreement meets the criteria for a block exemption is subject to self-assessment of
the participating undertakings which can rely on EC Commission guidelines, in particular the Horizontal
Guidelines and the Vertical Guidelines, which are also applied under German Law.

Outside the scope of BERs individual exemptions under Sec. 2 ARC, Art 101 (3) TFEU are possible
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D. Restrictive Agreements

Individual exemptions are based on self-assessment, which is, however, subject to control
by National and EU Competition Authorities — test with four cumulative elements:

Conduct is in principle prohibited under Art. 101 (1)
Conduct does not fall under a block exemption
Need for an individual exemption

© Improvement in the production/ distribution or Promotion
of technical/ economic progress (“efficiencies”) ?

O

\ ‘ Fair share of the resulting benefit for the consumers?

©
\ ‘ Restrictions indispensable?

©) Some remaining level of competition?
(no substantial elimination of competition)

®

No exemption, prohibited Agreement compatible
under Art. 101 (1) with the EEA
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D. Restrictive Agreements

Fundamental Principles:

VABER block exempts most vertical agreements concerning the purchase/sell/resell of
goods and services from the application of Sec. 2 ARC, Art. 101 (1) TFEU

VABER does not apply if either supplier’s or buyer’s share on the market where he purchase
the contract goods or services is > 30%

VABER applies to certain vertical agreements between competitors where the supplier and
the buyer (distributor) compete at distribution, but not at manufacturing level (“dual
distribution”)

VABER does not apply to...

Hardcore restrictions (so-called ,black clauses®) -> Agreement does not benefit from
VABER and is not exempted in its entirety

Non-compete obligations (so-called ,grey clauses®) -> Non-Compete Obligation does not
benefit, remaining parts of the Agreement do
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D. Restrictive Agreements

Black Clauses

Price Fixing: Restriction of the buyer’s ability

to determine its sale price

Exempted: Maximum resale price

Exempted: Non-binding recommended resale

price (only if not combined with indirect measures
Market Allocation: Restriction of the territory
into which or the customers to whom the

buyer may sell
Restriction of active sales is exempted under
certain conditions
Restriction of passive sales is hever exempted
Online sales are deemed as passive sales
Restrictions in Selective Distribution

Systems:
Restriction of active/ passive sales to end-users
by retail level members of a SDS
Restriction of cross-supplies between distributors
within a SDS

03.10.2019
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Grey Clauses

Non-Compete Obligations:

Obligation of the buyer not to manufacture,
purchase or (re)sell competing goods or services
Obligation of the buyer to purchase > 80% of
total purchases of the contract goods or services
and their substitutes for a period of > 5 years
Non-compete obligations which are tacitly
renewable beyond a period of 5 years shall be
deemed to have been concluded for an indefinite
duration — not exempted!

Post-Term Non-Compete Obligations:
Obligation of the Seller not to manufacture,
purchase or (re)sell contract goods or services
after agreement termination
Exempted for a period of one year after
termination of contract
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D. Restrictive Agreements

Agreements between an agent and a principal, whereby the agent is vested with the power to negotiate/
conclude contracts on behalf of the principal

The agent is part of the principal’s activities and the principal bears the commercial and financial risks in
relation to the negotiated/concluded contract.

The principal must be able to fix the scope of the agent’s activity by imposing...
Restrictions on sales of goods and services by the agent (e.g. territory, prices and conditions)

Provisions concerning the relationship between agent and principal, which may...

Prevent the principal from appointing other agents for a specific type of transaction/customer/territory (exclusivity
obligation)

Single branding obligations which prevent the agent from acting as an agent or distributor for other
businesses which compete with the principal, may fall within the scope of Art. 101 (1) TFEU

If the criteria above are not fulfilled, the agent is deemed as independent from the principal
VABER may apply, as well as Sec. 2 ARC, Art. 101 (3) TFEU (individual exemption)
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E. Abuse of Market Power
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E. Abuse of Market Power

Sec. 19 (1) ARC
Prohibited Conduct of Dominant Undertakings

The abuse of a dominant position by one or several undertakings is prohibited.

Germany Sec. 20 ARC
Prohibited Conduct of Undertakings with Relative or Superior Market Power
§ 19 (1) shall also apply to undertakings and associations of undertakings to the extent that small
or medium-sized enterprises as suppliers or purchasers of a certain type of goods or commercial
services depend on them in such a way that sufficient and reasonable possibilities of switching to
other undertakings do not exist (relative market power).

Art. 102 TFEU
Any abuse by one or more undertakings of a dominant position within the internal market or in a
substantial part of it shall be prohibited as incompatible with the internal market in so far as it may
affect trade between Member States
-> Art. 102 TFEU does not provide for a prohibition of abuse of relative market power

EU
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E. Abuse of Market Power

An undertaking is dominant if it
has no competitors
IS not exposed to any substantial competition, or
has a paramount market position in relation to its competitors
Market dominance is refutably presumed
if a company has a market share of at least 40%
If a group of undertakings consists of
three or fewer undertakings which together have a market share of 50%, or
five or fewer undertakings which together have a market share of 2/3 (Oligopoly).
The presumption of dominance can be refuted if it is demonstrated that
the company is exposed to substantial competition

the conditions of competition between the members of the Oligopoly (i) are likely to give
rise to substantial competition or (ii) do not have a dominant market position vis-a-vis
other competitors

Criteria for assessing the market position:
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E. Abuse of Market Power

Criteria for assessing the market position
Market share
Financial Strength
Access to supply or sales markets
Links with other undertakings
Legal and factual barriers to market entry
Potential competition
Ability to shift od demand
Ability of the Opposite market side to resort to other undertakings
Additional Criteria in case of multilateral markets (platform markets, e.g. Facebook)
Direct and indirect network effects
Possibility of parallel use of several services and switching burden for unsers
Economies of scale related to network effects
Access to competitive data
Innovation-driven competitive pressure
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E. Abuse of Market Power

The behaviour of a dominant undertaking is typically considered to be abusive if the
undertaking, as a supplier or buyer

unfairly impedes or restricts another undertaking or treats another undertaking differently from other
undertakings without any objective justification

demands payments or other business terms which differ from those which would most likely result if
effective competition existed (e.g. abuse by imposing excessive prices and/or conditions)

unjustifiably demands payment or other business terms which are less favourable than those
demanded from similar customers on comparable markets (e.g. margin squeeze)

unjustifiably refuses to grant another undertaking access to networks or other infrastructure (“essential
facilities”) in exchange for an appropriate fee where the other undertaking is unable to compete with the
dominant undertaking on the upstream or downstream market without the use of the essential facility

calls on other undertakings to grant him advantages without objective justification

The prohibition of unfair restriction and discrimination of another undertaking applies
also to undertakings with relative market power

Prohibition of Boycott (regardless of market power)
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F. Public and Private Enforcement
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F. Public and Private Enforcement

long and costly
investigation

proceedings Corporate fines

Absorption of
benefits by the FCO

Personal fines for
managers/ employees
(German antitrust law)

Consequences
under labour law

Competition

Law

Infringement - :
Exclusion from Criminal penalties
public contracts (Bid Rigging)

Loss of reputation, Claims for damages
negative PR Invalidity of from customers etc.
agreements under
civil law
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F. Public and Private Enforcement

Under German law, the violation of competition law is considered an administrative offence — no criminal
offence — no imprisonment for cartel offenders (exception: bid rigging)
Initiation of antitrust proceedings only in the case of justified initial suspicion of a cartel infringement
antitrust fine proceedings
fines of up to EUR 1 million on the management and the employees responsible for the infringement
fine on a participating undertaking of up to 10% of the total turnover of the undertaking (group)
the gravity and duration of the infringement are taken into account
immunity from fines or fine reduction up to 50% possible under FCQO’s Leniency notice
fine reduction up to 10% in case of a settlement
administrative proceedings — usually aimed at prohibiting an agreement or conduct
termination or prohibition order (Sec. 32 ARC)
submission of commitments (Sec. 32b ARC)
unilateral termination of a suspected cartel behaviour
Cartel infringements with cross-border dimensions within the EU can also be pursued by the EU Commission
If the cartel infringement is prosecuted by several national competition authorities, each authority can
impose fines and sanctions
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F. Public and Private Enforcement

Until a few years ago, private cartel damage claims were practically unknown in Germany as
well as in most other EU member states (no ,private enforcement culture® such as in the US
and partly UK)

The development of private enforcement was mainly driven by the European Courts and is
also a result of the globalization of the economy

26.12.2014: EU Cartel Damages Directive — Facilitating private cartel damages actions
09.06.2017: Implementation of the Directive in Germany

Rapid increase of private enforcement claims in recent years - Germany (together with the
Netherlands) is expected to play a leading role in the ,forum shopping® in private enforcement
(also in view of the legal uncertainty in the UK caused by the uncertainty about BREXIT)

Most Prominent Case: Trucks Cartel — Total Amount in Dispute of Potential Damage Claims
against cartel participants (MAN, Daimler, Volvo, IVECO, DAF and Scania) is estimated at
appr. 100 billion EUR -> hundreds of claims in Germany
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G. Risk Management and Compliance
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G. Competition Compliance

Duty to Intervene — every suspicion of cartel must be investigated
Staying inactive, waiting or ignoring is never a solution
Immediate and comprehensive processing of the concrete facts of the case is necessary
No discretion within the meaning of the Business Judgment Rule
Risk Management and Compliance are obligations of the management that cannot be delegated
Obligation to immediately cease conduct contrary to antitrust law
As inconspicuous as possible to avoid arousing suspicion among other cartel participants — they could win the “race
for leniency”
Termination of conduct in the event of mere doubts with regard to the compliance with Competiton law
Legal Obligation of management and employees to behave in accordance with law
Obligation to take all necessary measures to avoid damages in advance
Obligation of the employees concerned to cooperate in clarifying the situation
Preservation of evidence (no destruction of evidence!)
Obtaining legal advice when deciding on defence strategy (external if necessary)
Advice on external communication (external if necessary)
Preparation of an emergency plan for the case of searches by the cartel authorities ("dawn raids")
Implementation of an effective compliance program
Management Commitment to respect Competition Law
Communication of Competition Law Code of Conduct (“Do’s and Don’ts”)
Compliance Trainings of employees working in areas sensitive to antitrust law (presence or online-trainings)
Sustainability of the Competition Compliance Program (Trainings should be repeated on a regular basis)
Appointment of a trusted (third) person employees can contact in case of questions
Globally acting companies should have a cross-border compliance program that takes into account the cultural
characteristics of each country.
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Dr. Rainer Velte is admitted to the bar since 1997 and since 2005 partner at
HEUKING KUHN LUER WOJTEK in the field of antitrust law in Duesseldorf
and Brussels.

He advises companies, associations as well as the public sector with regard
to all aspects of German and European antitrust law including cartel fine
proceedings, private enforcement, merger control and antitrust compliance.
Dr. Rainer Velte teaches at Westfaelische Wilhelms-University Muenster in
the Master Studies’ Programme ,Business Law and Restructuring® and is
member of the advisory board of the Institute of Antitrust Law at Heinrich-
Heine University, Dusseldorf. Furthermore, he is member of the Working
Committee Competition Law of the German Institute for Compliance (DICO).

Education and former activities
Wilmer Cutler Pickering Hale and Dorr, Berlin and Brussels, (2002-2005)

Gaedertz Rechtsanwalte, later operating as Quack Rechtsanwalte, Berlin
and Brussels (1998-2001)

Ph.D.(Dr. jur.), University of Goettingen (1998)
Bar exam, Court of Appeals of Berlin (1997)
Trainee at German Federal Cartel Office (1994)

Universities Konstanz, Fribourg (Switzerland), Saarbruecken und
Heidelberg (1987-1993)

Apprenticeship at BHF-BANK, Frankfurt am Main (1985-1987)
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